The following paper advocates for the adoption of freedom of panorama in the European Union. The term "freedom of panorama" (FoP) 
Introduction
Even though the Oldenburg case primarily involved United States copyright law, it is equally applicable to the EU context in which copyright exceptions vary from country to country.
1.4
In recent years a growing consensus of politicians, stakeholders, and scholars has proclaimed the need to revise the European Union's Information Society Directive (the InfoSoc Directive), which was enacted in 2001 and was meant to harmonize EU copyright law. As the EU Commissioner for Digital Economy and Society has stated, "at the moment, there are 28 different sets of national rules and regulations. If an author wants to know all of them, he or she would have to talk to 28 lawyers! While this may be good news for the legal profession, it is not ideal for Europe's creators." 9 As was alluded to above, one of the major flaws in the InfoSoc Directive that has received limited attention until recently is the lack of specific and mandatory protections for so-called FoP. There are many important economic, public policy, and educational reasons to guarantee FoP at the EU level. At present, sharing such images without the rights holder's consent may classify as a copyright infringement in many European jurisdictions and could result in heavy penalties. See WIKIMEDIA COMMONS, Office Actions/DMCA Notices, available at http://commons.wikimedia.org/wiki/Commons:Office_actions/DMCA_notices#Notification_of_DMCA_takedown_ demand_-_Claes_Oldenburg. See also Phillips, supra note 3. 5 Id.
6
Id. 7 Directive 2001/29/EC, Article 5 § 3(h) on the harmonization of certain aspects of copyright and related rights in the information society [Hereinafter Copyright Directive] . 8 Dimitar Dimitrov, Atomium & Freedom of Panorama, Storify, Jul. 2014, available at https://storify.com/dimi_z/atonium-and-freedom-of-panorama.
9 Gunther Oettinger, Twitter chat on EU copyright: How do YOU want it to be?, EUROPEAN COMMISSION, 17 Feb. 2015 , available at http://ec.europa.eu/commission/2014-2019/oettinger/blog/twitter-chat-eu-copyright-how-do-youwant-it-be_en Calls on the EU legislator to ensure that the use of photographs, video footage or other images of works which are permanently located in public places are permitted. Id. ¶ 16.
The Draft Report also includes recitals emphasizing, "the Charter of Fundamental Rights protects the freedom of expression, of the arts and scientific research, the right to education and the freedom to conduct a business." Id. ¶ C. 18 Supra … This memo argues that rights holders and Member States may successfully circumvent FoP by employing trademark and cultural heritage law. Consequently, such circumventions should be explicitly addressed in the text of any mandatory exception or in its recitals. 19 Even though the explanatory note to the Draft Report briefly discusses the need to exempt commercial as well as non-commercial uses, this memo endeavors to make this discussion more concrete in terms of the possible legal effects of failing to explicitly exempt commercial uses. Draft Report at 11. This memo also proposes that the text of any mandatory exception must explicitly exempt commercial uses to avoid legal ambiguities and confusions.
Overview of issues, arguments and obstacles
Issue : How can the European Commission propose an amendment that raises existing FoP exceptions to a level sufficient to provide adequate protection?
2.1
Exhaustive mandatory copyright exceptions are already in use in a number of civil and common law jurisdictions, among them, various EU Member States. Introducing a provision detailing clear, concise and exhaustive exceptions would provide Member States with the adequate level of guidance for implementation, while ensuring that both copyright, and its exceptions and limitations are harmonized.
2.2
Main arguments:
2.2.1
Mandatory exceptions would ensure the harmonization of all aspects of copyright law within the EU, and would ensure the completion of a single internal market.
2.2.2
This solution would not only benefit consumers and service providers; it would also protect the public interest in ensuring freedom of movement -particularly the freedom of movement of goods and services -and in freedom of expression.
2.3
Main obstacles:
An exhaustive list of mandatory exceptions would render it difficult to keep up to date with technological innovations without requiring constant, periodical amendments.
2.3.2
Reticent Member States could still find ways to circumvent the mandatory exceptions, such as by upholding suits under trademark law or cultural heritage law, for example.
2.3.3
To be effective, a mandatory exception would need to exempt both commercial and non-commercial uses.
3

Background context
3.1 Under current EU rules, individual Member States can provide in their national legislation limits and exceptions to copyright protections for the "use of works, such as works of architecture or sculpture, made to be located permanently in public places." 20 However, these exceptions are not mandatory for Member States, which have often formulated exceptions narrower than those permitted in the Directive. 21 This has resulted in different approaches to exceptions to copyright in Member States, and uncertainty for companies willing to offer services across the EU, which have to deal individually in each member state with relevant rights holders [See Annex 1 for a full survey of the position in various Member States].
3.2 More precisely, copyright legislation in many member states, for example, Italy, France, the United Kingdom, and Germany varies widely. Due to the territoriality of copyright, making content available on the Internet from one member state may run afoul of copyright law in another. 22 In France or in Italy, there is no FoP. Instead, individuals must acquire permission before using copyrighted works of architecture and sculpture. Moreover, copyright law allows second comers only limited "quotation rights" and "fair use." 23 In addition, photos of cultural heritage assets are subject to preemptive authorization, a fee and other restrictions. Furthermore, it is only possible to publish online pictures of "panorama" without prior consent when they are for a non-profit "teaching or scientific purpose." 24 Copyright law in some member states allows certain exceptions in the case of derivative photographic works. Under French law, for example, original sculptures, buildings, or 2D artworks placed in public spaces are subject to copyright. 25 However, case law admits an exception if the copyrighted artwork is "accessory compared to the main represented or handled subject." 26 However, the artwork must not be intentionally included as an element of the setting. 27 Other member states afford more generous protections for FoP. In the United Kingdom, for example, § 62 of the copyright code carves out exceptions for buildings, sculpture, models of buildings, and other "works of artistic craftsmanship" that are permanently in public spaces. 28 Additionally, article 59 of Germany's Urheberrechtsgesetz provides wide protection for FoP. Article 59 states: "It shall be permissible to reproduce, by painting, drawing, photography or cinematography, works which are permanently located on public ways, streets or places and to distribute and publicly communicate such copies."
29 Under German law, however, second comers do not have the right to reproduce interiors of buildings or make reproductions of works of architecture. In the case of copyright, Brussels I specifies two grounds for jurisdiction. Under article 4 of Brussels I, which covers general jurisdiction, a rights holder can bring action in the place where the defendant is domiciled. According to article 7(2), the rights holder may bring action in the place where the harmful event of infringement occurred. In Wintersteiger AG v. Products 4U Sondermaschinenbau (C-523/10), a case involving cross-border trademark infringement, the CJEU held that art. 5(3), which preceded 7(2), established jurisdiction both in the place where the damage occurred and in the place where the event giving rise to damage occurred. The court stated that finding the "center of interests" in relation to the right in question identifies the site of damage. The blog IPKat has argued that this holding may mean that jurisdiction is established anywhere where there is "the mere possibility to access the website in the country where the trade mark is registered." 31 3. 4 In the Pinckney case (C-170/12), the CJEU returned to the question of the scope of jurisdiction, this time in relation to the distribution of unauthorized copies of copyrighted works. In that case, the court allowed for a very liberal interpretation of 5(3). It held that damage occurs anywhere where one can access and obtain a reproduction of a copyrighted work. In the recent Pez Hejduk case (22 Jan. 2015), which concerned photographs published on a publicly available online site, the court reiterated the Pinckney holding that damage occurs anywhere where a work is accessible. It added, however, that the place giving rise to the damage can be the physical location where an infringing work is uploaded. The blog Cyberleagle has commented in regard to this decision that it "chills cross-border freedom of expression, encourages geo-blocking of websites and impedes the free flow of information across borders. Pez Hejduk is another bad day for the internet." contractual obligations, stipulates that a defendant in an infringement action may be subject to the laws of a Member State that does not guarantee FoP even if she is a domiciled and conducts business in a place that provides for such protections. Article 8(1) of Rome II states that in the case of IP disputes, the applicable law is lex loci protectionis, or in other words, the member state where protection is sought. Consequently, a German individual or company that infringes copyright in France by making available a picture of the Eiffel Tower at night may find that a French court has jurisdiction to hear the case with the applicable law being French law since France would be the jurisdiction where protection is sought.
3.6
In addition, the InfoSoc Directive does not distinguish among exceptions (Article 5(3)) according to "their nature, function and relevance in allowing unauthorised crossborder uses." 33 Numerous scholars and stakeholders have contended that exceptions linked to the exercise of fundamental rights, i.e. those, which enable and encourage freedom of speech should be mandatory and harmonised at EU level.
34 Such exceptions are, for instance, parody, quotations, reproductions and quotations for news reporting, reproductions for the purpose of criticism and review, educational and research-related exceptions. market."
38 Therefore, although Member States remain free to choose which Article 5 exceptions to introduce, once the State decides to extend the exception, it must be applied coherently "so that it cannot undermine the objectives which Directive 2001/29 pursues with the aim of ensuring the proper functioning of the internal market." 39 The Court specifically looked to the introduction of the private copying exception. It stated the Member States were free to provide varying limits to "fair compensation" so long as these variations are compatible with the Directive's objectives of harmonization and the prevention of distortion of competition of the internal market as a result of the different State approaches. 40 3.8 Any exception for FoP should likely be mandatory because FoP serves increasingly important roles in guaranteeing freedom of expression, access to education, and the freedom of digital services in the internal market. Ian Hargreaves and Bernt Hugenholtz have noted, for example, "the digital single market could have an economic value comparable to the internal market." 41 As individuals increasingly create and share content in the form of blogs, podcasts, wikis or videos, existing copyright exceptions become increasingly inadequate to cover their role as creators of knowledge.
42 The development of the Internet, the central role that it plays in European's lives, 43 and the constant risk of violating copyright laws to which all European citizens are exposed, has led to a burgeoning discussion on implementing FoP in all EU Member States both for commercial and non-commercial usage. 47 The future of these initiatives is at risk without the ability to make available in all Member States images of publicly displayed architecture and sculpture. It is arguable that existing exceptions for education would also cover FoP in the context of cross-border educational initiatives. However, the InfoSoc Directive only exempts "non-commercial educational and scientific research purposes." 48 As the New York Times has noted, European MOOC's are often hosted on third-party commercial platforms. Rewriting the EU Copyright Directive to include a mandatory FoP exception would be the best solution to the current fragmented system. As noted above, the exceptions and limitations contained in Article 5 of the Directive encompass a broad range of categories from educational to freedom of panorama exceptions. Allowing individual Member States to pick and choose which exceptions to incorporate, if they choose to incorporate any at all, has created an immensely complex system that prevents consumers, as well as members of industries that act in digital space, from understanding how to respect copyright law throughout the EU.
4.2
An explicit FoP exception is already the means employed in various countries that incorporate Freedom of Panorama into their copyright law. Those countries include EU Member States such as the United Kingdom and Germany, as well as third countries such as Brazil. Their legislation provides useful models for an EU-wide mandatory exceptions provision. This system would also comply with several copyright-conservative countries' calls to introduce an exhaustive exceptions list, among them Italy, Spain and France. 
4.3
Drafting a mandatory exception, however, requires overcoming several obstacles. In particular, FoP will still be susceptible to curtailment through other means such as trademark, national heritage, and other national laws enacting at the Member State level. Furthermore, FoP is vulnerable when copyright exceptions do not sufficiently exempt commercial in addition to non-commercial use. 
Exhaustive Mandatory Exceptions: Examples from German, British and Brazilian Legislation
4.4
Germany, the United Kingdom (UK), and Brazil provide three very clear examples of legislation containing mandatory exceptions for FoP, all of which follow the categories contained in Article 5 of the EU Directive.
4.5
Article 59 of the German Urheberrechtsgesetz, for example, provides a wide freedom of panorama exception that states it is "permissible to reproduce, by painting, drawing, photography or cinematography, works which are permanently located on public ways, streets or places and to distribute and publicly communicate such copies."
4.6
The UK's Copyright, Designs and Patents Act of 1988 (CDPA) enumerates a clear list of copyright exceptions contained in § § 28-76 of the Act. Section 62 includes a very generous freedom of panorama provision that goes beyond what is permissible in the German law, as it 57 also allows the representation of public interiors 58 .
4.7
The CDPA is lengthy, detailed and exhaustive, unlike the concise provision in the EU Directive, which must balance giving clear direction to the Member States that will implement the provisions with preventing the instrument from becoming unwieldy.
4.8
Brazilian copyright law manages to strike this balance effectively. 
4.9
The Brazilian courts and legal academy understand the list of exceptions and limitations as provisions that must be narrowly construed.
60 Furthermore, the system understands authors as having not only economic, but also moral rights. The latter referring to the understanding that "any derivation or creative use of a work might be detrimental to the author's personality and reputation … [t]herefore, many forms of content production which build upon previous works are viewed with distrust, as potential attacks on the author's integrity or reputation." 61 The Brazilian system's views on copyright thus align with those of EU Member States with the most conservative approach to copyright. However, because Brazil's copyright law specifically and exhaustively lists copyright exceptions, it 57 Specifically, § 62 of the CDPA provides that
Representation of certain artistic works on public display (1) This section applies toa.
buildings, and b.
sculptures, models for buildings and works of artistic craftsmanship, if permanently situated in a public place or in premises open to the public. (2) The copyright in such a work is not infringed bya.
making a graphic work representing it, b. making a photograph or film of it, or c.
broadcasting or including in a cable programme service a visual image of it. (3) Nor is the copyright infringed by the issue to the public of copies, or the broadcasting or inclusion in a cable programme service, of anything whose making was, by virtue of this section, not an infringement of the copyright.
58 The only British case to touch on this provision, Shelley Films Ltd. v. Rex Features Ltd, [1994] has a functional system that provides for freedom of panorama despite the protective and distrustful approach to copyright.
Pitfalls to Drafting a Mandatory Exception for Freedom of Panorama
4.10
Several disadvantages and pitfalls are inherent in the approaches outlined in the previous sections. These pitfalls will be addressed in turn as well as potential solutions:
4.11
First, neither the InfoSoc Directive nor national copyright regimes of the Member States provide robust protections for commercial uses of copyrighted materials. The reticence to afford protection to commercial uses can most recently be seen in the ECtHR's decision, Ashby Donald and others v. France. That case concerned the conviction of three fashion photographers for copyright infringement following the publication on a website of pictures taken at fashion shows in Paris, without the permission of the fashion houses, the defendants complained of a breach of their freedom of expression and information. The ECtHR considered that the conviction for breach of copyright and the damages interfered with the defendants' right of freedom of expression. However, this interference respected the three conditions of Article 10(2) of the Convention (the interference with the freedom of expression and information was prescribed by law, pursued the legitimate aim of protecting the rights of others and was necessary in a democratic society), and was therefore justified. 
4.12
In another interesting case, two of the co-founders of the Pirate Bay complained that their conviction for complicity to commit crimes in violation of the Swedish Copyright Act had breached their freedom of expression and information. The ECtHR repeated that if there are convincing, pertinent, serious reasons for the restriction of others' freedom of expression and information in enforcing copyright protection, the Court may conclude that this interference is 'necessary in a democratic society' within the meaning of Article 10(2) of the Convention. 63 Scholars have argued that in both cases the commercial nature of the defendants' activities (i.e. the website in Ashby and the file-sharing activities in The Pirate Bay) explain the ECtHR's decision to allow member states to have a very wide margin of appreciation 64 in applying or enforcing copyright law which interferes with the right to freedom of expression and information. 
4.13
In addition, the so-called "three-step test" may limit the ability (or desire) of Member States to exempt certain commercial uses. The "three-step test" was first added to the Berne Convention in 1967. In Berne, the "three step test" only pertained to the reproduction right of authors. Subsequently, the "three-step test" was transposed into the TRIPS agreement, the WIPO Treaty, and the InfoSoc Directive, which expanded its scope beyond the reproduction right. 66 The "three-step test" cabins how signatories to the aforementioned treaties can enact copyright exceptions. It also has the potential to limit the discretion of judges to broadly interpret exceptions once instituted. The "three-step test" requires that: 1) copyright exceptions only be implemented in "certain special cases;" 2) not "conflict with a normal exploitation of the work;" and 3) not "unreasonably prejudice the legitimate interests of the rights holder." 
4.14
Many scholars have argued that the "three-step test" should not inhibit the emergence of new, especially web-based, technologies. 68 But EU officials have often interpreted the "three-step test"
restrictively. 69 Famously, the EU brought the United States before the WTO's TRIPS dispute resolution panel in 2000 to end the U.S. practice of providing copyright exemptions for the public performance of music via TV and radio. Even though the U.S. argued that radio broadcasts constituted a relatively minor and insignificant secondary market for the exploitation of musical works, the WTO commission sided with the EU. It held that the exception for radio broadcasts was too general and also interfered with the normal exploitation of such works by rights holders. 70 The WTO decision seems particularly relevant to FoP. Photographs of public works of architecture and sculpture most likely constitute a very small secondary market for their exploitation. But empirically such photographs cannot be considered a "special case" given that so many pictures are taken each year. In addition, rights holders at present have the ability to make postcards and license pictures of architecture and sculpture. Thus, it may be hard to claim that FoP does not interfere with "a normal exploitation of the work."
4.15
In the end, the "three-step test" does not provide an absolute bar against uses that are commercial in nature. As even the WTO panel stated, "not every use of a work, which in principle is covered by the scope of exclusive rights and involves commercial gains, necessarily conflicts with a normal exploitation of that work."
71 Nonetheless, given the reticence of the EU legislator, national regimes, and European representatives to endorse exceptions for commercial use, we suggest that commerciality be explicitly discussed in the text of any FoP provision.
4.16
Second, there are still ways in which rights holders have attempted to get around mandatory copyright exceptions, and which may gain a foothold in domestic courts from conservative systems that are reticent to provide for copyright exceptions. One such example is the use of trademark law. In a case concerning the Sydney Opera House in Australia, the building's rights holder claimed a trademark in the exact image of the Opera House to prevent commercial exploitation of its distinctive silhouette.
72
The rights holder won the case. 73 Similarly, in the United States, the Cleveland Rock & Roll Hall of Fame & Museum attempted to sue a photographer selling a poster featuring his photograph of the museum under the auspices of trademark infringement. In that case, however, the Sixth Circuit ruled in favor of the photographer, as it found that the poster was simply a photograph of a well-known and accessible building, and was not "an indicator of source or sponsorship." 
4.17
Cultural heritage laws also have the potential to restrict FoP. 75 The Italian Code of Cultural and Landscape Heritage is a case in point. In 2004, Italy updated its code to "protect and enhance the cultural heritage" and to "preserve the memory of the national community and its territory and to promote the development of culture."
76 To ensure protection, the code gives power to the Ministry for Cultural Heritage and Activities to license reproductions of "cultural properties," which include public 69 Id. 70 Ginsburg, supra note 67. 71 WTO Copyright Panel decision (2000) , case WT/DS160, United States -Section 110 (5) Fame & Museum, Inc. v. Gentile Prods., 134 F.3d 749, 751 (6th Cir. 1998 To determine the fee, the competent authority "to whose care the property is committed" must take into account the purposes for the reproduction and the manner in which it is made.
78 Such licensing regimes necessarily impose a burden on those wishing to exercise FoP rights. Even though the Italian Code explicitly excludes from fee "requests by private individuals for personal use, for purposes of study, or by public bodies for purposes of enhancement,"
79 it poses problems for firms that use pictures of architecture and sculpture for commercial or quasi-commercial purposes, especially when those uses are politically unpopular. 80 In 2011, for example, photographers were not allowed to submit images of certain important Italian monuments to Wikipedia's Wiki Loves Monuments competition due to the difficulties in obtaining licenses. 81 The issue was not resolved until 2012 when Wikipedia hired a lawyer to negotiate licensing with the Italian government. 
4.18
In 2014, the Italian ministry of culture threatened legal action against ArmaLite, an Illinois-based arms manufacturer, which had used an image of Michelangelo's David to promote a line of firearms.
83
Minister of Culture, Dario Franceschini tweeted: "The image of David, armed, offends and infringes the law. We will take action against the American company so that it immediately withdraws its campaign."
84 ArmLite was served with notice. 85 In addition, the Florence City Council proposed requiring ArmLite to pay "an astronomical sum: a billion dollars, which could be used to restore Pompeii, or finance all the maintenance work needed on Italian museums." 86 Even though it appears that legal action was ultimately not taken -and admittedly this case may garner little sympathy from many -the example shows the risk that such laws pose to FoP and to freedom of expression more generally. There can and have certainly been more harmless uses of publicly available sculpture by commercial enterprise [See Annex 4 for a Calvin Klein advert].
4.19
As constituted, it is unclear exactly to what extent current laws such as the Italian Code burden FoP. As the famous IP blog IPKat suggests, for example, the Italian Code only covers reproductions of cultural property and does not extend to other rights such as the distribution or making available right. Furthermore, the Italian Supreme Court has held that "reproduction" with respect to the Code is the same as the reproduction right in copyright. 87 Nonetheless, laws like the Italian Code are worrisome precisely because they operate independently from copyright law. There is little reason why Member States may not in the future restrict the ability of net companies to distribute or make available images and videos of so-called "national property". Furthermore, if Member States were to restrict such rights copyright exceptions would not apply. In other words, a Member State that restricted FoP on cultural heritage grounds would be able to circumvent a mandatory FoP exception to copyright law even if it covered all uses.
4.20
Even though current cultural heritage legislation may not at present pose a substantial burden on FoP, any future copyright reform should take into account the possibility that cultural heritage laws may be used to circumvent FoP.
4.21
Third, other types of national laws may interfere with the ability of individuals to exercise FoP. France, for example, has on its books a series of laws governing civil and administrative goods that 77 Id. at art. 106-108 78 Id. at art. 108(1) ("Concession fees and payments connected the reproduction of cultural properties are established by the authority to whose care the property is committed, also taking into account: "(a) the nature of activities to which concession of use refers; b) the means and modalities for producing the reproduction; c) the use the spaces and property will be put to and for what period of time; d) the use and purpose for which the reproductions are made, as well as the economic benefits which will accrue to the applicant. could have a profound impact on the availability of FoP.
4.22
In French Private law, for example, the Cour de Cassation (French Supreme Court) ruled that "the owner of a property does not have the exclusive right over its image [but] he can nevertheless oppose third party use of such an image [if] it causes him an abnormal disturbance."
88 As James Gordley points out, "abnormal disturbance" in French case law refers to "negative inferences" which can range from "the height of neighbouring buildings, to the 'unaesthetic character' of a wall, and to the presence of a brothel." 89 In the realm of FoP, the possible definition of "abnormal disturbance" is still relatively unknown.
4.23
In French Public law, the administrative courts have followed the private courts' solution discussed supra. In 2006, the Bordeaux Administrative Court of Appeal 90 rejected an owner's claims against the use of images of his building, which was located close to a river where tourist boats were legally allowed to navigate. The court stated that "if the passengers of the boat had, during the trip, a direct view of the castle […] and its domain, the owner of this property did not have an exclusive right over its image and could only oppose its use if it caused him an abnormal disturbance. 
4.24
Finally, in 2012, the Conseil d'Etat (French Administrative Supreme Court) stated that the same rules applied to taking pictures of collections in a museum as to using moveable property owned by the public but maintained by the state. This judgment was criticized as it indirectly restricted use of images of public property in contradiction to the Cour de Cassation's position. 92 Therefore, public authorities and persons can refuse to let third parties take pictures of their property for commercial purposes.
4.25
Despite the fact that laws like the French laws governing civil and administrative property pose a threat to FoP, at present, this memorandum can provide little insight on how to address the issue. In order to provide concrete suggestions, there would need to be a more thorough survey of all Member State laws to determine which affect FoP.
Proposal for Drafting an EU Freedom of Panorama Exception
Model Clause (with recitals):
A. Noting that freedom of panorama is vital to ensure the freedoms of expression and the proper functioning of the internal market; B. Noting that copyright exceptions should not be circumvented by other means, including, but not limited to, trademark protections and national heritage protections;
5.1
Calls on the EU legislator to require that the right, including but not limited to, the right to use, alter, reproduce, distribute, communicate, and make available photographs, video footage or other images of works which are permanently located in public places is guaranteed for commercial and noncommercial uses.
Conclusion
6.1
The unfit state of current legislation regarding "works, such as works of architecture or sculpture, made to be located permanently in public places" has made it necessary to implement a reform of copyright rules at EU level. Freedom of Panorama is the most adequate solution to the difficulties we have exposed and should be implemented through a mandatory exception that exempts commercial and non-commercial uses. Annex 4
In 2014, American company ArmaLite came under attack by Italian authorities for incorporating an image of Michelango's "David" holding a firearm in an advertisement. The David was created between 1501 and 1504, and thus is not protected by copyright. Nonetheless, the unpopularity of the image caused Italian authorities to pursue ArmaLite using laws aimed at protecting National Heritage by requiring a licensing fee to use reproductions of national property.
